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NOTICES 


FEDERAL  ELECTION  COMMISSION 

[Notice  1975-95] 

ADVISORY  OPINIONS 

The  Federal  Election  Commission  an¬ 
nounces  the  publication  today  of  Ad¬ 
visory  Opinions  1975-36,  1975-54  and 
1975-60.  The  Commission’s  opinions  are 
in  response  to  questions  raised  by  indi¬ 
viduals  holding  Federal  ofBce,  candi¬ 
dates  for  Federal  office  and  political  com¬ 
mittees,  with  respect  to  whether  any 
specific  transaction  or  activity  by  such 
individual,  candidate,  or  political  com¬ 
mittee  would  constitute  a  violation  of  the 
Federal  Election  Campaign  Act  of  1971, 
as  amended,  of  Chapter  95  or  96  of  Title 
26  United  States  Code,  or  of  Sections 
608,  610,  611,  613,  614,  615,  616,  or  617 
of  Title  18  United  States  Code. 

The  Commission  points  out  that  these 
advisory  opinions  should  be  regarded  as 
interim  rulings  which  are  subject  to 
modification  by  future  Commission  reg¬ 
ulations  of  general  applicability.  In  the 
event  that  a  holding  in  either  opinion 
is  altered  by  the  Commission’s  regula¬ 
tions,  the  persons  to  whom  the  opinions 
were  issued  will  be  notified. 

Advisory  Opinion  1975-36 

PAYMENT  OF  ADMINISTRATIVE  COSTS  IN¬ 
CURRED  BY  A  CORPORATION  ON  BEHALF  OF 
A  POLITICAL  ACTION  COMMITTEE  OPERAT¬ 
ING  AS  A  SEPARATE  SEGREGATED  FUND 

The  Federal  Election  Commission  is¬ 
sues  this  Advisory  Opinion  under  2 
U.S.C.  437f  in  response  to  a  request  sub¬ 
mitted  by  the  Committee  for  Thorough 
Agricultural  Political  Education.  The  re¬ 
quest  was  published  in  the  Federal 
Register  on  August  20,  1975  (40  FR 
36534).  Interested  parties  were  given 
an  opportunity  to  submit  comments  re¬ 
lating  to  the  request.  No  comments  were 
received. 

The  Committee  for  Thorough  Agri¬ 
cultural  Political  Education  (C-TAPE), 
a  multicandidate  political  committee, 
requests  an  opinion  as  to  whether  the 
payment  of  an  obligation  of  a  predeces¬ 
sor  committee  would  be  a  violation  of  the 
Federal  Election  Campaign  of  1971,  as 
amended.  (FECA) 

In  1972  and  1973,  the  Trust  for  Agri¬ 
cultural  Political  Education  (TAPE) 
transferred  funds  in  the  amount  of  $1,- 
931,541.09  to  C-TAPE.  C-TAPE  was  es¬ 
tablished  by  the  Associated  Milk  Pro¬ 
ducers,  Inc.  (AMPI) .  The  Commission  is 
informed  that  in  the  normal  course 
C-TAPE  reimburses  AMPI  for  expenses 
that  AMPI  incurs  on  its  behalf.  However, 
TAPE  did  not  reimburse  AMPI  or  its 
predecessor.  Milk  Producers,  Inc.  (MPI) 
for  any  expenses  incurred  during  the  pe¬ 
riod  1969  through  March  1972.  On 
June  19,  1975,  AMPI  billed  C-TAPE  for 
the  TAPE  expenses  in  the  amount  of 
$162,500  for  that  period.  C-TAPE  indi¬ 
cated  that  it  considers  the  bill  rendered 
for  the  expenses  to  be  reasonable.  C- 
TAPE  has  requested  an  advisory  opinion 
on  whether  the  payment  of  the  bill  from 
AMPI  would  violate  the  FECA. 

It  is  the  opinion  of  the  Commission 
that  C-TAPE’s  payment  of  the  bill  sub¬ 
mitted  by  AMPI  would  not  violate  the 


FECA  nor  any  of  the  provisions  of  Title 
18,  United  States  Code,  which  are  within 
the  advisory  opinion  jurisdiction  of  the 
Commission.  C-TAPE  must,  of  course, 
disclose  the  payment  in  the  appropriate 
report. 

'The  Commission’s  approval  of  the  de¬ 
scribed  transaction  is  conditioned  on  the 
validity  of  an  assumption  that  the  pay¬ 
ment  by  C-TAPE  is  not  made  in  satis¬ 
faction  of  any  obligation  previously  in¬ 
curred  by  AMPI  in  violation  of  appli¬ 
cable  Federal  law. 

This  advisory  opinion  is  issued  on  an 
interim  basis  pending  promulgation  by 
the  Commission  of  rules  and  regulations 
or  policy  statements  of  general  ap¬ 
plicability. 

Advisory  Opinion  1975-54 

APPLICATION  of  CONTRIBUTION  AND  EXPEND¬ 
ITURE  LIMITATIONS  TO  EACH  ELECTION 
HELD  IN  A  STATE 

The  Federal  Election  Commission  ren¬ 
ders  this  advisory  opinion  under  2  U.S.C. 

§  437f  in  response  to  a  request  submitted 
by  Mr.  Kent  Shearer  on  behalf  of  the 
Utah  Republican  Central  Committee. 
This  request  was  made  public  by  the 
Commission  and  published  in  the  Fed¬ 
eral  Register  on  September  3,  1795  (40 
FR  40679) .  Interested  parties  were  given 
an  opportunity  to  submit  comments  re¬ 
lating  to  the  requests.  No  comments  were 
received. 

Mr.  Shearer  seeks  an  advisory  opinion 
concerning  the  Utah  nominating  process. 
At  the  respective  State  Nominating  Con¬ 
ventions  held  by  the  tx)litical  parties,  pri¬ 
mary  candidates  are  reduced  to  two  indi¬ 
viduals.  If,  however,  one  candidate  re¬ 
ceives  70  percent  of  the  vote  he  or  she 
becomes  the  nominee  without  a  primary. 
The  specific  question  is  whether  the  limi¬ 
tations  on  contributions  and  expendi¬ 
tures  contained  in  18  U.S.C.  608  (b)  and 
(c)  would  apply  separately  to  each  phase 
of  the  nominating  process  (i.e.,  conven¬ 
tion  and  primary) . 

The  contribution  limitations  estab¬ 
lished  in  18  U.S.C.  608(b)  (1)  and  (2) 
apply  separately  to  each  election  for 
Senators  and  Representatives.  18  U.S.C. 
608(b)(5).  Election,  as  defined  in  18 
U.S.C.  591(a)  means,  inter  alia,  (1)  a 
general,  special,  primary,  or  run-off  elec¬ 
tion  or  (2)  a  convention  or  caucus  of  a 
political  party  held  to  nominate  a  can¬ 
didate.  The  Commission  is  of  the  opinion 
that  a  caucus  or  convention  of  a  politi¬ 
cal  party,  such  as  the  Utah  State  Nomi¬ 
nating  Convention,  which  is  held  prior  to 
a  primary  election  but  which  does  not 
select  a  nominee  is  not  a  separate  elec¬ 
tion.  Such  a  caucus  or  convention  is,  in 
essence,  a  step  in  the  nominating  process 
and  will  be  considered  a  part  of  the  pri¬ 
mary  election.  In  the  event  the  conven¬ 
tion  nominates  a  candidate  by  the  requi¬ 
site  number  of  votes  the  nominating 
process  and  therefore  the  primary  proc¬ 
ess  ends.  Accordingly,  in  Utah,  an  indi¬ 
vidual  or  political  committee  may  c<m- 
tribute  to  a  candidate  up  to  the  applica¬ 
ble  limit  in  18  U.S.C.  608(b)  with  respect 
to  the  nominating  process. 

The  expenditure  limitations  in  18 
U.S.C.  608(c)  (1)  (C)  and  (E)  apply  “in 


the  case  of  any  campaign  for  nomination 
for  election”  for  Senator  or  Representa¬ 
tive.  A  candidate  is,  therefore,  subject  to 
a  single  expenditure  limitation  for  the 
time  period  during  which  he  or  she  is 
seeking  the  nomination,  regardless  of 
whether  the  process  includes  a  conven¬ 
tion,  primary  or  other  procedure. 

This  advisory  opinion  is  issued  on  an 
interim  basis  only  pending  promulga¬ 
tion  by  the  Commission  of  rules  and 
regulations  or  policy  statements  of  gen¬ 
eral  applicability. 

Advisory  Opinion  1975-60 

RAFFLE  AS  FUNDRAISER  FOR  FEDERAL 
CANADIDATE 

This  advisory  opinion  is  issued  pur¬ 
suant  to  2  U.S.C.  §  437f  in  response  to 
a  request  for  an  advisory  opinion  sub- 
mitt^  by  Salvadore  Gionfriddo,  Chair¬ 
man,  Citizens  for  Moffett,  and  published 
as  AOR  1975-60  in  the  September  18, 
1975,  Federal  Register  (40  FR  43166) 
and  supplemented  by  a  request  published 
in  the  October  20, 1975,  Federal  Register 
(40  FR  49066).  Interested  parties  were 
given  an  opportunity  to  submit  written 
comments  relating  to  the  request.  No 
comments  were  received. 

The  original  request  asked  generally 
whether  a  raffle  contemplated  by  sup¬ 
porters  of  Congressman  Toby  Moffett, 
which  would  be  conducted  in  compliance 
with  the  laws  of  the  State  of  Connecticut 
and  featuring  the  sale  of  tickets  to  the 
general  public,  would  be  legitimate  under 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended  (hereinafter  FECA). 
Specifically  the  request  asked; 

a.  Would  such  a  raffle  constitute  a  legal 
fimdraising  activity  imder  the  FECA? 

b.  Can  a  labor  union  serving  under 
State  law  as  a  raffle  sponsor,  promote  and 
operate  the  raffle? 

c.  Can  imion  volimteers  contribute 
their  time  without  remimeration  during 
their  normal  time  off  from  regular  em¬ 
ployment  to  promote  such  raffle  activi¬ 
ties? 

d.  If  a  labor  union  acts  within  State 
laws  as  the  raffle  sponsor  and  accord¬ 
ingly  turns  over  the  net  proceeds  to 
Congressman’s  campaign  fund,  should 
such  funds  be  reiwrted  by  the  Congress¬ 
man  as  the  contributions  of  the  union  or 
as  the  contributions  of  individuals  whose 
names  and  addresses  were  recorded  at 
the  time  they  purchased  raffle  tickets. 

Mr.  Gionfriddo,  in  further  communi¬ 
cation  with  the  Commission,  has  indi¬ 
cated  that  a  Democratic  Town  Commit¬ 
tee  has  been  designated  as  the  official 
sponsor  of  the  raffle.  Since  that  portion 
of  this  request  pertaining  to  imion  par¬ 
ticipation  is  moot,  Mr.  Gionfriddo  has 
requested  the  Commission  to  issue  an 
advisory  opinion  only  on  the  first  ques¬ 
tion  of  this  request. 

It  is  the  opinion  of  the  Commission 
that  a  raffle  properly  conducted  under 
applicable  State  law  would  not  violate 
the  FECA.  The  Commission  notes,  how¬ 
ever,  that  several  provisions  of  Federal 
law  specifically  pertain  to  lotteries.  The 
Postal  Service  has  jurisdiction  over  39 
U.S.C.  3005.  The  several  sections  of 
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Chapter  61,  Title  18,  United  States  Code 
specifically  pertain  to  lotteries.  The  Com¬ 
mission  refers  Mr.  Gionfriddo  to  tiie  De¬ 
partment  of  Justice  which  has  jurisdic¬ 
tion  over  the  entire  chapter  for  any  clari¬ 
fication  of  the  applicability  of  this  chap¬ 
ter  to  the  fundraising  rafDe.  The  Pedei^ 
CommimiQiations  Commission  has  con¬ 
current  power  With  the  Justice  Depart¬ 
ment  to  enforce  one  of  the  sections  of 
this  chapter,  18  U.S.C.  1304. 

In  the  supplemental  request  published 
in  the  October  20th  Register,  Mr.  Gion¬ 
friddo  raised  two  additional  questions. 
The  first  of  these  questions  is 

(i]f  a  raffle  ticket  purchaser  chooses  to  pay 
by  check,  must  the  check  be  written  to  the 
sponsoring  organization  which  Is  likely  to  be 
a  union  or  Democratic  Town  Committee,  or 
to  the  benefiting  organization,  Citizens  for 
Moffett,  or  may  It  be  written  to  either? 

Since  the  imion  will  not  be  a  sponsor, 
this  question  is  limited  to  whe^er  the 
check  should  be  made  out  to  the  Demo¬ 
cratic  Town  Committee  or  to  Citizens  for 
Moffett.  Because  the  rafDe  is  a  fundrais¬ 
ing  event  for  Congressman  Moffett,  the 
checks  should  be  made  out  to  Citizens 
for  Moffett.  If  the  checks  are  to  be  made 
out  to  the  Democratic  Town  Committee, 
all  solicitations  must  expressly  and 
clearly  state  that  the  contributions  or 
rafDe  ticket  purchases  will  be  used  by 
Congressman  Moffett’s  campaign.  In  ad¬ 
dition,  the  drawer  or  contributor  should, 
wherever  possible,  indicate  clearly  on  the 
face  of  the  instrument  or  otherwise  di¬ 


rect  that  the  proceeds  of  the  check  are 
to  be  considered  a  contribution  from  the 
drawer  to  Citizens  for  Moffett.  In  either 
situation,  the  Democratic  Town  Commit¬ 
tee  would  be  considered  an  intermediary 
or  conduit.  The  Committee  would  have 
to  report  the  original  source  and  the  in¬ 
tended  recipient  of  such  contribution  to 
the  Commission  and  to  the  intended  re¬ 
cipient.  18  U.S.C.  608(b)  (6) . 

In  order  to  avoid  any  confusion,  the 
Commission  suggests  that  the  checks  be 
made  out  to  Citizens  for  Moffett  and 
that  any  checks  made  out  to  the  Demo¬ 
cratic  Town  Committee  be  returned  with 
the  request  that  they  be  issued  payable 
to  Citizens  for  Moffett. 

The  second  question  raised  in  the  sup¬ 
plemental  request  is  as  follows: 

[l]f  the  net  total  of  funds  raised  exceeds  the 
total  debt  of  Citizens  for  Moffett,  can  Citi¬ 
zens  for  Moffett  retain  the  surplus;  If  It  can¬ 
not,  should  the  surplus  funds  be  retained  by 
the  sponsoring  organization,  returned  to 
ticket  purchasers,  or  disbursed  In  some  other 
fashion? 

If  the  purpose  of  this  fundraiser,  is  to 
retire  pre-1975  campaign  debts,  the 
Commission  sets  forth  the  following 
guidelines  which  supplement  the  general 
procedures  discussed  in  response  to  the 
previous  question.  Contributors  purchas¬ 
ing  tickets  in  excess  of  $100  must  ex¬ 
pressly  earmark  the  contribution  (as  by 
notation  on  a  check)  for  initial  use  to 
retire  pre-1975  debts.  If  the  contribu¬ 
tions  are  so  restricted,  they  will  not  be 


subject  to  the  contribution  limits  of  18 
U.S.C.  608(b).  If  any  excess  funds  re¬ 
main  after  liquidation  of  the  pre-1975 
debts,  they  may  be  used  in  any  manner 
consistent  with  2  U.S.C.  439a.  Moreover, 
if  the  donors  giving  in  excess  of  $100 
provide  specific  written  authorization, 
excess  fimds  remaining  after  the  repay¬ 
ment  of  the  pre-1975  debt  may  be  turned 
over  to  the  1976  campaign  fund.  Specific 
authorization  is  not  required  from  per¬ 
sons  contributing  less  than  $100.  A  turn¬ 
over  of  excess  funds  is  subject  to  the 
limits  of  18  U.S.C.  608(b).  The  Commis¬ 
sion  refers  Mr.  Gionfriddo  to  Advisory 
Opinion  1975-82  for  a  detailed  discussion 
of  fimdraising  to  retire  pre-1975  cam¬ 
paign  deficits.  (40  FR  57757) . 

If  the  purpose  of  the  fundraiser  is  to 
retire  a  campaign  debt  incurred  with 
respect  to  an  election  after  January  1, 
1975,  the  surplus  may  be  retained  by 
Citizens  for  Moffett.  Contributions  to 
retire  debts  incurred  for  elections  after 
January  1,  1975,  are  subject  to  the  limi¬ 
tations  of  18  U.S.C.  608(b). 

This  advisory  opinion  is  issued  on  an 
interim  basis  pending  final  promulga¬ 
tion  by  the  Commission  of  rules  and 
regulations  or  policy  statements  of  gen¬ 
eral  applicability. 

Dated;  December  12,  1975. 

Vernon  W.  Thomson, 
Commissioner  for  the 
Federal  Election  Commission. 
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